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GENERAL CONDITIONS
LEGAL REQUIREMENTS

Section 58A of the Crofting Reform etc Act 2007
The Commission must intervene in cases of assignation, letting, subletting, division and transfer of tenancy when competent objections are received from appropriate parties.  In addition, the Commission can exercise their discretion and intervene if the application notified invokes any of the special conditions for the application type or they have reason to suppose that the proposals would affect adversely:- 
· the interests of the estate which comprises the land

· the interests of the crofting community 

· the interests of the public at large
· the sustainable development of the crofting community

This note has been developed to provide the Commission with guidance on how they might exercise their discretionary powers and the factors they may wish to consider when deciding whether or not to intervene on the basis of the general conditions.
The interests of the estate which comprises the land

Whilst the legislation does not contain any definition of what is meant by “estate” the Commission agreed that in this context it can be taken to be the landlord of the croft and, where appropriate, the owner of the common grazings that is subject of the proposals notified.
Apart from application types where the applicant is the landlord, written notification of the application must be given to the landlord.  The Commission therefore agreed that their normal operating procedure would be that they would expect the landlord themselves to provide any relevant information to the Commission if they were of the opinion that the proposals would have an affect on their estate.  
The interests of the crofting community 

The crofting community is defined as being:

“all the persons who (either or both) – 

(a) occupy crofts within a township which consists of two or more crofts registered with the Crofters Commission;

(b) hold shares in a common grazing associated with that township.”

The Commission agreed that any negative impact on the list of the following practical crofting community indicators, whilst not exhaustive, may give them cause to intervene in the application.
· Local crofting populations

· Effective use of croft land both in-bye and communal

· Communal croft working


· The effective management of the common grazings



· Any collective environmental management scheme in operation or pending


· Communal management of crofting facilities


· Any livestock groups such as sheep stock clubs or cattle rings
The interests of the public at large

The Commission is an arm of the Scottish Government and should contribute to and support the Government’s stated purpose of “focussing Government and public services on creating a more successful country, with opportunities for all of Scotland to flourish, through increasing sustainable economic growth”.
The Commission is also obliged by the Act to take heed of any directions of a general or specific nature issued by Scottish Ministers.  It follows therefore that in considering whether to intervene in cases on the basis of the interests of the public at large the Commission must take into account the wider aspirations of the Scottish Government.
The sustainable development of the crofting community
Scottish Ministers have issued guidance in terms of the Act as to what is meant by sustainable development in the crofting context.  

Ministers’ advised that the sustainable development of a crofting community would normally include the economic, social and environmental well-being of the crofting community, but that it will not always be necessary to meet all three strands.  The guidance then went on to say that consideration of sustainable development in the crofting context may include such things as:

· Maintenance and possible increase in local populations

· Good land management practice

· Protection and enhancement of environmental assets

· Economic demand and employment opportunities

· Protection and encouragement of diversity

· Resource efficiency

· Avoidance of dereliction of land
The Commission agreed that they should consider if the proposals advertised have a negative affect on any of the above factors when considering whether to exercise their discretion and intervene in the application.

General

It is essential that the Commission bear the following in mind when deciding to intervene on the basis of the general conditions:

1. They must have reason to suppose that there would be an adverse impact if an application were to proceed before they decide to intervene.  It is not appropriate to intervene in an individual application on the basis that the proposals do not deliver any sustainable development.
2. Any decision to intervene must relate to the circumstances and evidence of that particular case and not be based on a general policy position.
3. Any decision to intervene on the sustainability general condition must be based on existing or planned sustainable development.  It would not be appropriate to intervene on the basis that an application might adversely affect possible future sustainable development if no one has plans to deliver such development.  
CROFTERS COMMISSION
10 AUGUST 2010
