Decrofting a Whole or Part Croft

LEGISLATION

Crofters (Scotland) Act 1993 ((s24(3) and (s25)) as amended by the Crofting Reform (Scotland) Act 2010.

The Commission will approve decrofting proposals where a reasonable purpose application to decroft is made, having regard to the interest of the crofting community and any demand for the tenancy of the land which is subject of the proposals.
The legislation defines crofting community as “all the persons who (either or both) – 
a) occupy crofts within a township which consists of two or more crofts registered with the Crofters Commission;
b) hold shares in a common grazings associated with that township.”
An applicant can apply to decroft for any purpose.  The Commission will grant a reasonable purpose application if it relates to the good of the croft, estate, public interest or the interest of the local crofting community, and if the extent of the land to be decrofted is not excessive in relation to the purpose.  In making this decision, the Commission may take into account the effect the stated reasonable purpose will have on the sustainability of:

· crofting in the locality of the croft or such other area in which crofting is carried on as appears to the Commission to be relevant

· the crofting community in that locality or the communities in such an area

· the landscape in that locality or such an area

· the environment of that locality or such an area

The Commission may also consider the sustainability of the social and cultural benefits associated with crofting.

Where a reasonable purpose application is made that relates to the development of the croft and has associated planning permission, the Commission may still take account of the effect this will have on the croft, the estate and the local crofting community.

When considering applications to decroft land for a purpose other than a defined reasonable one, the Commission have discretion to refuse where it is established there is a local crofting community whose interests would be adversely affected.  The Commission must take into account the demand for a croft tenancy of the land subject to the decrofting application.  Demand can be from any person who might reasonably be expected to obtain the tenancy if the croft (or part croft) were available for letting at that time.
When it issues a Direction to decroft for a reasonable purpose, the Commission normally imposes conditions relating to the use of the land.  When it issues a Direction for a part croft, it normally imposes a condition to the effect that the decrofted area be enclosed with a stockproof fence.
The Commission must inform involved parties that the final decision or determination whether or not to give a Direction, including any condition in the Direction, may be appealed to the Land Court.
COMMISSION POLICY

The Commission recognises that croft land is a valuable resource for both the immediate crofting community and the wider rural community.  It may be appropriate to maintain a pool of croft land in the interests of the local community in order to meet the expressed demand for such land from existing or suitable new entrants to crofting.  However, the Commission acknowledges the legislative requirements and its responsibility to release land from crofting, particularly where a defined reasonable purpose is established.

The bulk of applications to decroft parts of crofts is to provide house sites.  The Commission will normally approve applications for this purpose where the area being sought is 0.1 of a hectare or less.  Where applicants are looking to decroft more than this area, the applicant will require to justify why a larger area is needed and provide evidence to that effect.  Examples as to why a larger area is sought may include positioning of a septic tank and soakaways, ground source heat pumps and infrastructure, position of existing electricity pylons, where an established garden is in place around an existing house (Scotland).
In reaching a decision on Whole Croft and Part Croft Decrofting applications, the Commission will have regard to the promotion of croft occupancy, active land use, shared management by crofters, and the sustainability of crofting and population retention.

Promoting Occupancy
· Consider applications positively if no objections to the application are submitted as a response to the public notification

· Consider applications positively for an appropriately located house site for which planning consent has been received

· Consider applications positively that are for a reasonable purpose

· Consider demand for a tenancy of the croft from persons who might reasonably be expected to obtain that tenancy if the croft or part of the croft subject of the application were offered for letting on the open market

Active Land Use
· Ensure that the extent of the land to be decrofted is not excessive for the stated purpose

· Whether approval of the application would impede access to another part of the croft or other croft land

· Whether the decrofting would affect the viability of the remainder of the croft, in particular if it would remain capable of letting

· The potential impact on the better quality land and adverse effect on current or future operation of the croft

· Whether the decrofting would unreasonably restrict flexibility to cultivate other parts of croft land

· Where decrofting is proposed on land containing the better quality soils on the croft

Shared Management by Crofters
· Whether the croft is situated in a crofting township and the impact decrofting the land would have on that crofting community

· The views of the Grazings Committee, crofting community and landlord
Sustainability of Crofting and Population Retention

Maintaining croft land is important to the sustainability of crofting and the community structure that surrounds it.  The retention of better quality and locally important croft land within the crofting system is therefore of particular significance.  Ensuring that crofting itself performs a positive role in the retention of population depends upon maintaining a crofting infrastructure.  This in turn requires judicious assessment of decrofting applications.  In this context the Commission may also consider:

· Whether there is evidence that decrofting may adversely affect the public interest or wider crofting interests

· The interest of the crofting community in the locality

· Whether the proposed decrofting affects the sustainability of crofting in the area

· Whether the proposed decrofting impacts on the retention of population in the area

· The potential impact on landscape and the environment in the locality

· The consequences for the social and cultural benefits derived from crofting

