CAITHNESS - GRAZINGS CLERK’S AND ASSESSOR'S MEETING

MONDAY 12TH JANUARY 2009 AT 7.30 PM

PORTLAND HOTEL WICK.

There were two queries raised relating to Common Grazings land at the meeting and which were retrospectively referred to the Crofters Commission for a response.

1. The first question related to a landlord not being willing to give consent for forestry and renewable energy land use on the Common Grazings.

Section 50 sub-section (2a) of the Crofters (Scotland) Act 1993 as amended addresses the issue of the owner not giving consent for the planting of a woodland on the common land.  This section allows an owner to refuse consent on certain specified grounds e.g. that the proposal would adversely affect the rights he has under Schedule 2. 

A Grazings Committee may appeal to the Scottish Land Court against the grounds given by the owner for not giving consent.  The Scottish Land Court will consider the grounds given by the owner and if not satisfied may determine that the consent is deemed to be given.

Individual shareholders may also apply for apportionments in the Common Grazings for the purpose of woodland creation. 

In relation to an alternative use of the Common Grazings under Section 50B of the Act i.e. a use other than grazings, crofter forestry and peat, a Grazings Committee may apply to the Crofters Commission for consent to use part of the Grazings for this use.  Owners may object to the proposals and the Commission may hold a hearing before determining whether to approve or reject the proposal.  

In addition to this the owner and the shareholders would be able to appeal to the Scottish Land Court against the Commission’s decision.

2. The second question raised relates to the control of Red Deer coming onto the Common Grazings and the resulting increase in the tick population affecting the agricultural grazing livestock.  (The advice below has been provided by Donald Smith, Crofters Commission Solicitor).
I understand that section 26 of the Deer (Scotland) Act 1996 remains in force and that under that section the crofters who share in a common grazing are, as occupiers, entitled to take or kill, and to sell or otherwise dispose of, any deer found in any part of the common grazing that comprises: --

· arable land, 

· improved permanent pasture (other than moorland), 

· land which has been regenerated so as to be able to make a significant contribution to the productivity of any holding which forms part of the agricultural land, or 

· enclosed woodland. 
However, the shareholders must have reasonable grounds for believing that serious damage will be caused to crops, pasture or human or animal foodstuffs on the land in question (or that such damage will be caused to the enclosed woodland) if the deer are not taken or killed.

Crofters also have a right to claim for damage by game, which includes deer, to crops under section 52 of the Agricultural Holdings (Scotland) Act 1991.  I doubt whether heather and natural grass comprise a crop for that purpose although I note that Sir Crispin Agnew takes the view (at page 42 of his textbook on Crofting Law) that "reseeded and improved common grazing might well be a ‘crop’ ".

The Deer Commission for Scotland (DCS) may authorise the killing of the deer if satisfied that they are (1) causing serious damage to woodland or to agricultural production, including any crops or foodstuffs; (2) causing injury to livestock (including serious overgrazing of pastures); or (3) constitute a danger or potential danger to public safety; and that none of their other powers is adequate to deal with the situation and that it is necessary to kill the deer to prevent further such damage or injury or to remove the danger or potential danger.  Such authorisation may also be given where the DCS is satisfied that deer are causing serious damage to the natural heritage.
Where the numbers of deer on the common grazing is evidently increasing and the owner declines to take any remedial action is, I suggest, for the crofters to claim compensation for damage to crop, if appropriate, (assuming that the common grazing has been reseeded or improved and that Sir Crispin is correct in the passage quoted below) or to claim damages at common law from the owner or obtain a court order requiring him to reduce the number of deer.  

Separately, or alternatively, the crofters might be able to apply to the Scottish Land Court for reduction of the rents in consequence of the detrimental effect that the increased deer numbers are having on the crofters' stock -- indeed I note that this reason has been advanced in several recent Land Court cases where a review of rent was sought, whether at the instance of the landlord or the crofters and I infer from this that deer numbers in these areas have significantly increased.  As Sir Crispin notes in his textbook, at common law, a crofter (tenant) is only bound to accept the number of deer on his holding -- which I take to include any common grazing in which he is a shareholder -- as existed at the commencement of his tenancy.

